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THE INSTITUTION OF OCCUPATIONAL SAFETY AND HEALTH 

 

Manchester and NW Districts Branch,   
Minutes of the 618th Branch Meeting on November 10th 2015 at 19:00 at Chill Factorᵉ,  

Trafford Quays, Manchester 

 

Branch Chairman:     Paul Eyre 

Secretary:                Jan Paley 

 

In attendance, E. Ainscough, M. Ainscough, S. Bailey, J. Bind, G. Bullough I. Campbell, W. Davies, P. Dover, 

A. Downey, I. Essington, , P. Eyre, , J. Holden, K. Jones, S. Mallett, A. Messenger,  M. Nixon, J. Paley, E. Pape,   

E. Picton, N. Quinn, F. Riley, P. Robinson, G. Prosser, D. Schofield,  I. Walters, T. Warmah   

 

1. Welcome  

 

Paul opened the meeting and thanked all for attending. Paul reported that the Networks Conference had 

recently been held at Kenilworth where branches, sections and groups get together allowing people to have 

more involvement in how IOSH works. The AGM was also held and the new president Karen McDonnell was 

formally elected. Paul said Cyril Barrett had stepped down as Chair of the Board of Trustees to take on the role 

of acting IOSH CEO following the departure of Jan Schmiel. Subash Ludra has taken on the chairmanship of 

the Board of Trustees.  

 

Paul reminded the meeting of the key aims and objectives of the branch which are  

1) Forging closer links with business – Chris Knaggs, the Chair at East Lancs. District is leading on this  

2) Education – the collaborative work with Salford University resulted in 12 students attending the last 

branch meeting. They will be return in January and a photo shoot and article has been organised to go 

in the new IOSH magazine  

3) Building relationships with the trade Unions – this is ongoing 

 

Paul mentioned the 3 apprentices who did an amazing presentation at the tripartite meeting and that the  

branch wanted to encourage them to develop further in health and safety. It had been agreed to pay  

their IOSH subscription for 1 year in recognition of the work they had undertaken on behavioural safety and to  

encourage young people into the profession. 

 

Finally Paul had 3 tickets worth £200 to attend a “Future of health and safety Conference” being put on by 

Salford University at the AJ Bell stadium. 3 people at the meeting registered an interest in attending and will 

provide a short review of their experience at the conference at a future meeting. 

  

2. Apologies – Andrew Marsh, Gary Mason and George Hall   

 

3. Adoption of the 617th Branch meeting minutes  

 

The minutes were proposed by J. Holden and seconded by F. Riley and adopted as a true record. 

 

4. IOSH Branch and District Information  

 

Nothing to report 

  
5. Correspondence – None  

 

6.  AOB – there was no AOB 

 

7. Speaker 

 

Paul introduced the speaker, Alison Messenger from Pinsent Masons. Alison introduced herself advising 

the meeting that she had only been with Pinsent Masons for 5 days, having recently worked for 

Eversheds. She was now joining the environmental team at Pinsent Masons and was looking forward to 

working with new clients.  

 

Alison said he had selected a couple of hot topics that she thought we would be interested in.  The first 

was about the Energy Savings Opportunity Scheme (ESOS). Alison outlined the qualifying criteria for the 

scheme which are: 
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 Applies throughout the UK to large undertakings and their corporate groups and you qualify if on 

December 31st 2015 

1) You have 250 or more employees in the UK 

2) You have fewer than 250 employees but your annual turnover exceed 50m euros and a 

balance sheet exceeds 43m euros  

OR 

3) You are part of a corporate group that includes a UK undertaking that meets the criteria in 

(1) or (2) above. Public bodies are not included 

 

Alison said the purpose of the scheme was to measure energy efficiencies. ESOS will operate in 4 yearly 

compliance phases as set out below  

 

Phase Qualification date Four-year compliance phase Compliance date 

Phase 1 31 Dec 2014 6 Dec 2011 – 5 Dec 2015 5 Dec 2015 

Phase 2 31 Dec 2018 6 Dec 2015 – 5 Dec 2019 5 Dec 2019 

Phase 3 31 Dec 2022 6 Dec 2019 – 5 Dec 2023 5 Dec 2023 

 

 

Alison explained the ESOS obligations which have 6 principal requirements; this is what needs to be 

done  

1. Measure total energy consumption 

Measure total energy consumption across buildings, transport and industrial activities. 

2. Conduct energy audits to identify cost-effective energy efficiency recommendations. 

Ensure that at least 90% of your total energy consumption is subject to an ESOS compliant energy audit, 

a Display Energy Certificate, a Green Deal Assessment or a certified ISO 50001 Energy Management 

System during each phase of the scheme. 

For the first phase of the scheme, any energy auditing activity dating back to December 2011 may be 

used to support compliance provided that it meets the minimum standards required of ESOS Energy 

Audits. 

3. Appoint a lead assessor  

4. Obtain Board sign off 

5. Notify the Environment Agency (as the scheme administrator) by 5 December 2015, of compliance 

with the scheme. The Assessment must have been reviewed by a Board-level Director and approved by a 

Lead Assessor. (Participants are not required to implement energy efficiency recommendations identified 

by their ESOS Assessments. However, they will only achieve the financial benefits that arise from 

avoiding energy waste if they do implement cost-effective recommendations identified.) 

6. Keep records of compliance 

 

Alison explained that there are penalties for non-compliance (fines of £5k) and those organisations will 

be named and shamed if they have not complied. Furthermore the highest UK parent will be deemed act 

as a ‘responsible undertaking’ 

 

Alison moved on to provide an update on the carbon reduction efficiency scheme. This has been around 

for a long time but she said we were now starting to see changes in business. Currently the scheme is in 

phase 2 which runs from April 2014 to March 2019. Alison said that nearly all organisations whether 

inside or outside the scheme were taking action to reduce energy emissions and that 2/3 of CRC 

organisations said levels of action had increased since 2010. Alison said the scheme is currently being 

evaluated with the consultation period having ending recently. She rhetorically asked is it going to be 

abolished as there were strong hints that the government are looking at a carbon reduction tax. Alison’s 

view was that there will probably be some changes. 

 

Alison then talked about the definitive sentencing guideline which came into force on July 1st 2014. Prior 

to this, specific guidance on the sentencing of environmental offences was limited.   

 

The guideline applies to main waste and environmental Permitting offences. These being 
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 Unauthorised or harmful deposit, treatment or disposal etc of waste under section 33 of the EPA 

1990. This includes fly tipping 

 Operating without an environmental permit and unauthorised discharges to air, water and land 

under regulations 12 and 38 of the Environmental Permitting Regs 2010. 

 

The guideline also gives an indicative list of other offences to which the courts should apply the 

guideline. The guideline has increased the range of fines available to reflect the company’s ability to pay 

and sets out a 12 step sentencing process which involves calculating fines according to the degree of 

culpability ( from low to deliberate) and harm caused (by reference to set categories form 1-4 ) as well 

as an offenders financial means. In other words the fine has to have an impact at Board level. For 

companies this is determined by the size of the organisation and by reference to turnover. The fine is 

linked to turnover and this determines the starting point of the fine(s). Alison said the Court must 

consider the real economic impact. For very large organisations where the turnover exceeds £50 million 

the court has discretion to move outside the guidelines fine ranges. Alison outlined the offence ranges, 

offence categories, category ranges and starting points. More information is available at 

http://www.sentencingcouncil.org.uk/wp-

content/uploads/Final_Environmental_Offences_Definitive_Guideline_web1.pdf 

 

Once the initial fine has been identified the guideline allows the court to consider aggravating and 

mitigating factors that are relevant to ensure proportionality. 

 

In addition, the cap on fines in the magistrate’s courts has been abolished. On March 12th 2015, section 

85 of LAPSO came into force. This provides that all fines and maximum fines in Magistrates’’ Courts 

previously of £5k or more should become unlimited. 

 

This extension applies all business sectors and affects a wide of legislation including health and safety 

and environmental legislation. Offences committed prior to March 12th will continue to be capped unless 

the case is referred to a higher court.  

 

Alison considered two recent cases. 

The first involved Thames Water who were prosecuted in 1014 for a permit breach which led to the 

discharge of untreated sewage into Chase Brook at Newbury which subsequently polluted a nature 

reserve. The facts of the case were that the pumping station had failed and the sewage went over the 

emergency outfall into the brook. There were high levels of ammonia and e-coli which leached all the 

oxygen out of the water. This tested the guideline for the first time. Thames Water was considered to be 

‘very large organisation’ having a turnover of £1.9m and a profit of £345m. Thames Water were found to 

have been negligent and caused ‘category 2’ harm. This resulted in a £250,000 fine. This was appealed. 

 

On appeal, the Court of Appeal not only upheld the £250k fine but also handed down a judgement on 

June 3rd 2015 that it would have no hesitation in imposing a very substantially higher fine. This 

confirmed that the object of the sentence was to bring home the appropriate message to the Directors 

and shareholders. It was also confirmed that where category 1 harm has been caused by deliberate 

action or inaction, the fine could go up to as much as 100% of a company’s pre-tax profit even if that 

resulted in fines of excess of £100 million. 

 

In the second case involving United Utilities, a fine of £750,000 was imposed and United Utilities were 

ordered to pay £38k in costs for a “reckless failure” of procedural responsibility at one of its pumping 

stations in Cumbria, which led to seven million litres of raw sewage running into the Duddon estuary. 

Alison said in this case there had been no proof of the environmental impact and they pleaded guilty.  

United Utilities may yet appeal. 

 

Alison said that these cases demonstrate the application of the sentencing guideline and that companies 

and their directors will need to re-assess how they mitigate against certain environmental offences which 

in the past may have been dealt with by the regulator as relatively minor ones. She suggested 

organisations will need to think more strategically. There is a reduction in the level of fine for an early 

plea. If there are any previous convictions the fine will be more but also can be reduced for mitigation 

e.g. if compensation was paid. She said the levels of fines are meant to shock boards of Directors. 

 

Moving into the final part of her presentation Alison discussed recent enforcement trends. There has 

been an extension of Civil Sanctions. Part 3 of the Regulatory Enforcement and Sanctions Act 2008 

makes arrange of civil sanctions available, including enforcement undertakings to regulators in cases of 

http://www.sentencingcouncil.org.uk/wp-content/uploads/Final_Environmental_Offences_Definitive_Guideline_web1.pdf
http://www.sentencingcouncil.org.uk/wp-content/uploads/Final_Environmental_Offences_Definitive_Guideline_web1.pdf
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non-compliance with regulatory requirements, this includes environmental permitting offences. This has 

the potential to save business’s the reputational and financial impacts of being prosecutes but the 

organisation must own up and ‘get in first’ before a summons is issued. Enforcement undertakings are 

voluntary offers and should be considered as soon as the company become aware of relevant offences. 

In essence it’s a’ promise to do something’.  

 

As mentioned previously the cap on fines has been lifted in the Magistrates’ Court due to the LASPO. This 

means the full force of the sentencing guidelines can be used in the magistrates’ court. 

 

Another change is the increased use of dawn raids, (normally used where serious crime or where 

competition issues are suspected) and the use of the ‘proceeds of Crime Act 2002 (POCA) to confiscate 

the proceeds from criminal waste activities, particularly in relation to organised waste crime. The latter 

only applies in England and Wales.  

Alison mentioned that the phase 3 of the REACH registration has deadline of summer 2018. 

 

Alison reminded the meeting about having good incident management processes in place and that there 

should be internal policies on this.   

The regulator is allowed to interview people under PACE and ask for written responses. Alison said that 

any information provided will be used in the judgement so important to think about who is being 

interviewed and what assistance is being provided. If you receive a summons, consider an early plea to 

reduce the fine 

 

Alison explained about privileged reports and that whilst collating thoughts information needed to be 

protected. To prepare a report under privilege there needed to be an instruction from a legal team and 

that it was important to get advice from the legal perspective  

 

Appeals go to the Supreme Court (old House of Lords)  

 

Alison warned that Contractors can be co-defendants if working for the operator 

 

Alison answered several questions from the audience and said she was happy to be contacted if people 

had any queries. Her email address is Alison.Messenger@pinsentmasons.com 

 

Paul gave the Vote of Thanks and presented Alison   with a small gift as token of appreciation. The 

meeting applauded in the usual manner. Paul closed the meeting and wished all a safe journey home  
 

John Holden asked for clarification on IOSH’s interpretation of a branch meeting. Paul explained that this item 

had been raised by the Networks Manager from IOSH at a recent Networks Committee. He (the Networks 

Manager) had felt that he needed to better understand what constituted an event rather than a branch 

meeting, and asked the committee for their guidance in this matter. The latter was connected to the recent 

Tripartite meeting (now in its 3rd year) held in in June of this year in Widnes, which has been offered to 

members without charge each year. The general consensus held that due to its size and numbers that this 

joint meeting should be considered an event, however in a follow up meeting, it was accepted that the 

preparation process had already started, and therefore the previous arrangements would apply for 2016 

although charges are likely in subsequent years. 

 

Gordon and John said that this did not accord with the charitable status of IOSH and the requirements of the 

royal charter. IOSH was also there to benefit non-members and promote health and safety. 

 

Paul said that he would take the comments raised back to the committee for further discussion. 

 

 

The meeting close at 08:35 

Minutes prepared by J. M. Paley 12/11/15 
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